UNIVERSITY OF _Ez

ARTICLES

Democratic Corporate Governance and the Rights o— Minority Shareholders:
Perspectives from Nigeria and South Africa
Nelson E. Ojukwu-Ogba and Patrick C. Osode

An Appraisal of the Law on Admissibility of Electronic Evidence in Qc__ Litigation

in Nigeria Ayodeji Awobiyide
An Evaluation of the Efficiency of Asset Forfeiture in Nigerian Criminal Justice
Administration Akujobi Alero Toju
An Examination of the Laws Discriminating Against Women in Nigeria and Ways
of addressing it Osifunke Ekundayo
An Examination of the Rights of Persons with Disabilities in Nigeria

Abiodun Ashiru

Analysis of the Basic Considerations in the Choice of Seat of Arbitration
in International Commercial Arbitration
Abiodun Oduwole

snc_»n.:nmo:na:n_:nn:in_.:o:oma..:nn:..o ?a.nﬁh!!n:&:u U.un..on.o:
in Nigeria 4 3 Tijah

Non-Intervention in Non-International Armed .‘ C): Examination of

the Law and the 21" Century Realities
Irene Airen Aigbe 3__.. .) n:m Anthony C. Essiet

Procedural Challenges in the Mode of Commencement of Fundamental Right Suit
under the Fundamental Rights (Enforcement Procedure) Rules 2009

Samuel Adewale Adeniji
Restitution of Looted African Artefacts and the Legacy of Folarin Olawale Shyllon:
A Reflection Es Nwauche
Tax Appeal Tribunal in Nigeria: An Interrogation of Fundamental Issues and Case
for Reform Sabit Abosede Lawal
Trials of Civilians before Military Courts: Subversion of Justice

Dr. Peter Ademu Anyebe

Published by:

_.>2 JOURNAL

109-135

136-158

159-190

191-219

220-239

240-247

248-272

273-296

Faculty of Law, University of Ibadan. Email: universityofibadanlawjournal@ gmail.com

R ————————————— R O R O R —————



Ul Law Journal Vol. 11 sl

University of Ibadan Law Journal, vol. 1y

© 2021 Faculty of Law,
University of Ibadan,
Nigeria.

All Rights Reserved.

No part of this publication may be reproduccd, stored i a retrieval system
or transmitted in any form or by any means, clectronic, mechanical,
photocopying, recording or otherwise, without the permission of the
publisher.

ISSN: 2651 - 5571

Published by:

Faculty of Law,

University of Ibadan.

Email: universityofibadanlawjournal(@gmail.com
Printed by:

,ﬁ "T” . Princeton & Associate Publishing Co. Ltd.

Publishing Co. Lt 9 Eyckiel Street, off Toyin,

Ikeja, Lagos

08028636615

Email: princetonedu2012@yahoo.com
bookpublishing2017@ gmail.com

.o



Ul Law Journal Vol. 11 @

CONTENTS
Editorial Board/Editorial Committee v
Guide to Authors Vi
Editorial vii

ARTICLES

Democratic Corporate Governance and the Rights of Minority
Shareholders: Perspectives from Nigeria and South Africa

Nelson E. Ojukwu-Ogba and Patrick C. Osode 1-25

An Appraisal of the Law on Admissibility of Electronic
Evidence in Civil Litigation in Nigeria

Ayodeji Awobiyide, Esq 26-59

An Evaluation of the Efficiency of Asset Forfeiture in Nigerian
Criminal Justice Administration

Akujobi Alero Toju 60-80

An Examination of the Laws Discriminating Against Women in
Nigeria and Ways of addressing it

Osifunke Ekundayo 81-109

An Examination of the Rights of Persons with
Disabilitics in Nigeria

Abiodun Ashiru, 109-135

Analysis of the Basic Considerations in the Choice of Scat of
Arbitration in International Commercial Arbitration

Abiodun Oduwole 136-158

Articulating Sentencing Guidelines to Structure Judicial
Sentencing Discretion in Nigeria .
Alfred M. Tijah, 159-190



Ul Law Journal Vol 11

‘ ention in N ]
Non-Intervention 1l o it
Examination of the Law and the 21" Century R

Irene Airen Aighe (Mrs.) and A nthony C. Essiet

Procedural Challenges in the Mode of Commencement of
Fundamental Right Suit under the Fundamental Rights
(Enforcement Procedure) Rules 2009

Samuel Adewale Adeniji

Restitution of Looted African Artefacts and the Legacy of
Folarin Olawale Shyllon: A Reflection
Es Nwauche

Tax Appeal Tribunal in Nigeria: An Interrogation of
Fundamental Issues and Case for Reform
Sabit Abosede Lawal

Trials of Civilians before Military Courts: Subversion of Justice

Dr. Peter Ademu Anyebe

on-International Armed Conflict (NIAC):

191-2]9

220-239

240-247



Ul Law Journal Vol Il

Fditor-in-C hiefl
Professor Stimsola Akintola

Fditorial Committee

Professor JO.A Akintayo

Dr Sunday AKinlolu Fagbemi

Dr Kunle Aina
Dr Osifunke Ekundayo

Mr. Opeyemi A. Gbadegesin

Member
Menther
Member
Member
Secretary

Editorial Advisory Board

Hon. Justice (Prof) E.A Taiwo

Professor Oyelowo Oyewo SAN

Professor 1.0 Olatunbosun

Professor Oluyemisi Bamgbose SAN

Professor Tunji Oyelade

Professor Enyinna Nwauche

Professor Olaide Gbadamosi

- Judge of Oyo State High Court,
Oyo State, Nigeria.

- Attorney General and
Commissioner for Justice Oyo State

- Department of Jurisprudence and
International Law, Faculty of Law,
University of Ibadan

- Department of Public Law, Faculty
of Law, University of Ibadan.
Deputy Vice Chancellor, Research,
Innovation and Strategic
Partnership(RISP)

- Obafemi Awolowo University, lle
Ife, Osun State, Nigeria

- Nelson Mandela School of Law,
University of Fort Hare, South
Africa

- Osun State University, Ifetedo
Campus, Osun State, Nigeria.



@ Restitution of Looted

.lf'ri."un,,

UI Law Journal Vol. 10

Restitution of Looted African Artefacts and the
Legacy of Folarin Olawale Shyllon:
A Reflection

-
Es Nwauche

he Late Professor Folarin Olawale Shyllon' was steadfast in his

scholarship and advocacy for the restitution of looted African
Artefacts scattered in private collections and museums across Europe and
America. He was not the only one engaged in this critical task. However,
he was one of the very few who dedicated a lifetime of radical advocacy
tempered by the realism of international law and politics. Late Professor
Shyllon was convinced of a simple proposition of a fundamental moral
obligation on all to return the property of other citizens
in our possession. In Africa, these properties were looted as part of the
pillage and destruction of the colonial enterprise. Accordingly, it would
have been strange that post-colonial Africa would not find it disconcerting
and disingenuous that international Jaw and politics would find all
manners of strategies and devices to de

feat or delay the realization of the
most fundamental moral proposition that we return what is not ours in our

possession. Nothing seemed to motivate Prof Shyllon

A few years to his demise and after decades of schol
he wrote that:

and communitics

as this proposition.
arship and advocacy,

“In 1897, a great tragedy befell the kingdom of Benin
when a British punitive expedition looted the treasury of
treasures in the royal palace and plundered artifacts
including those of great spirituality to the Binj people. And
although this is often glossed over or never mentioned the

Professor of Law, Nelson Mande
enwauchew uth.ac.za

Professor Folarin Shyllon died on January 17

la School of L

aw, University of Fort Hare SOUTH AFRICA

atthe age of &0
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so-called punitive €xpedition
numbers of its [Be

spiritual items among the plu
cfforts have until recently b
arguments have been used
return. They include the asse

law at the time permitted such seizures and the contention
that it 1S important to preserve the status of 'universal
museums' in the various European countries where such
treasures are held. These arguments ignore the concepts of

what is right and wrong, and the need for ethics-based
. . 2
repatriation.

to dismiss the requests for
rtion that public international

Late Professor Shyllon was engaged in a profqundly personalf .and
otional scholarship for the restitution and reparation of looted A1 rican
zrr?efacts He mirrored a kaleidoscope of raw emotions such as elation,

itement; disappointment; outrage; frustrati_on:, bewildcrr.nen.tf att. :,}:12
etx Zlnge an(,i often disingenuous arguments, principles, and Jgsti 1?;1611 -
str. : : : o

I vate collections, an .
hich Western countries, pri o

thr()tlilf:e rc,) house and hold on to looted artefacts. ’lrherebarte r;:)z;ny;eoveml
ot ' in full display, bu ¢

' these emotions are in ut e
acon wh}lizrt;014 article published in Art Law a{ld Arflt*;q:l?{ ;(;;y -
fc;lcs 0arils‘i’ation of Antiques to Sub-Sahgran .Afrlca.mrcls P i
E 1p "3 is outstanding. For example, this article cap
o . i facts:
violent, and fatal context of the looting of arte

v Kingdom in

* In 1897, the British invaded ftht? BBSE‘; (King&;) where
Y ace o1 g

today’s Nigeria and (tjhe If) axlforks of art in wood, 1:10r¥11’r’14
some tens of thousands 0T V entually burnt down.
lg)(;gzlez;ewere kept, was looted and eventuaily '

N\

o of | aw 18
ia] Rule of La
nperial R
anpened and 1My
.thing Grave Happene
. ) ‘Bent zes: Something Grave B~
See F Shyllon “Benin Bronzes ,
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7 slunder of the Aksum Obelisk by Italian .lr()()pg
The 5900 B and took it to Italy as war booty is wel]

| in the public imagination is the
' to Rome of the Statue of the

who dismantled ll‘ |
known: less publicised
pulling down and shipping

. TR
[ ion of Judah

clenting in his advocacy that African States use .
A Sh'\-'”nn-\ms‘ll'l]l~ckt'l:lrz}:iicll: l](])lscnsurc thcyrctum of looted artefacts, |y,
unie mmmn-allI‘[;C:'lf;,c l{;co;/ery of Cultural Objects by African State.
a 2000 article zm’ﬁ;CO and UNIDROIT Conventions and the Role of
through lhfh U\L, ‘ d for African States to take advantage
Arbitration™, he lamented the need 1o _ g
of international instruments in retrieving looted artefacts. First, he reported
on the paucity of African States who had become State Parties to the 1970
UNESCO Convention on the Means of Prohibiting and Preventing the
Ilicit Import, Export and Transfer of Ownership of Cultural Property. As
at the time of writing of that article, only twenty (20) States had become
State Parties of a Convention that had come into force in 1972. At present,
there are Thirty-Four (34) African State parties to the UNESCO
Convention of the One Hundred and Forty (140) State Parties in 2020. In
the 2000 article, he urged African States to become State parties to, and
take advantage of the UNIDROIT Convention on Stolen or Illegally
Exported Cultural Objects adopted in 1995, which also came into force on
April 1 2019.As at the time of the 2000 article no African State was a state
party. In 2012- when two African States- Nigeria and Gabon- had become
UNIDROIT State Parties, he addressed the importance of the membership
of African States in an article titled “Why African States must Embrace
the 1995 UNIDROIT Convention™’ At present, other African States like
I:.g%»’pl Sog{ll ‘Afn'ca'Burkina Faso, have become State Parties to the
LMI)ROI I Convention which appeared a viable alternative to the tepid
provisions of Il?c 19ZO UNESCO Convention®, that for long was shunned
by Luropean States whose museums and private collections were in

»
Ibid, p 123

[:U/)’}] (5) Uniform Law Revieyw 2 19-24()

2012 17;:;.4,1,1,”4(/11/“ and Law 135 .
Anticle 7(h) of the 1970 (N '
their termitory of cultural pre
a time both countries of oriy
Convention

The United Kingdor
Netherland. in jU(J")

ESCO Convention required St
'Derty stolen from anoy
" and host country of

ate Parties to prevent the import into
her country and Jisted in an inventory from
the artefact were State Parties to the

nratified the 1970 ...
h ”-.M 1970 Convention m 2002; Germany in 2007; Belgium and
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455CSSion of and exercised (qucstionablc) Propert
or the UNIDROIT

rtefacts. Neither the 1970 UNESCO Convention n
Convention has been of much assistance to African States 5 fact th
an act that late

professor Shyllon ac‘_‘“O_W_ICdng in many of his articleg For
, § - ex

Y claims tg these

and Terracottas™; and “Treasure§ of Magdala”. He also celebrated the
return of Makonde Mask from Switzerland!! a 4 righteous conclusion, He
had almost a decade earlier criticized an arrangement whereby Nig;eria

allowed France to keep for 25 years (renewable) three (3) Nok objects that
were illegally exported from Nigeria.!

There is little doubt Qf the acute awareness of the limp capacity of
international law to assist African States in all the works of Prof Shyllon.

That awareness 1s manifest in “The Rise of Negotiation (ADR) in
Restitution Return and Repatriation of Cultural Property: Moral Pressure
and Power Pressure”” He believed in multilateral and bilateral
negotiations towards the return of looted artefacts but urged African States
to ‘...stop lending items from their museums to western museums’" as a
fitting response and bargaining chip to the ‘...contemptuous ignoring of
the diplomatic and courteous demands for the return of African countries
antiquities’.”® The consequences of the incapacity of international law and
the reality of moral suasion is evident in Professor Shyllon’s reports and
scholarship about the Benin Dialogue Group (BDG) that the National
Commission established for Museums and Monuments to 'start an open
dialogue on the accessibility of art treasures of the Benin Kingdom to
Benin People and other Nigerians”.'® A contentious point in the BD?1
deliberations was the proposal that European Museums would lend loote

—

10
[2015] (20) Art Antiguity and Law 369. . anzania- A Rigl
See F Shyllon TthRc(um of Makonde Mask from Switzerland to Tanzania- A Rig
Conclusion” [2011] (16) Art Antiquity and Law 79.
oo A . f Nok Sculpt
See F Shyllon ‘Negotiations for the Return oF I¥ { Law 133
y  Unrighteous Conclusion™ [2003] (8) Art Antiquity and £ 227
te [2917] (22) Art Antiguity and Law 130.
« Ibid, p. 137
lbid.
\ ) .~ . p
Sec F. Shyllon “BENIN DIALOGUE GROUP: Fe [
University of Cambridge Students to the Rescuc:

1fecous

ures From France to Nigena- An

. > ’7
er a Dialogue with the Deal
wv and Law 299.

erhaps no Long
2017) (22) Art Antiquil
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the Benin Phanc ol Action adop &
&

(;“,“I) i Henm m ""'tlll.u-/ 201 |
C v
(for exchange, jomnt exhibiti,, iand

i as part ol

Benin bronses o N”v( L as | I)]'II‘”.”
" Sthe Benm Phdor

seting ol the -
the third mecting poenvironmen ting, of the BDG convene by
s Tlen omeeting
ons.” The fourtl . (¢ loan of 14,
. iections, . . . “odong term loan o W
[oans 1 both ‘.!_l (v included discussions ol Y | which drew o).
Cambndge University { Furopean Muscums M L
goup o ko' who lamented (hat We

of * o cereating an enablin
\ .,

Bronses  from o eluding Dr Kowame ( )')() A »
rebukes from many mcludimg roun on Benin Cily proposing a Stranpe
have the so-called Dialogue (Innll ll Benin artefacts would be displayed in
‘ cby some of the looted BBe it W
‘heme whereby some o _ artelacts would be with We e
_\‘\}u.nu(‘m. but ownership of the artefacts \-v > ol such a ndiculoy.
- A I, they find some Alricans to approve ol suc iected ‘
"]lls“llxll'\‘."\ll" <l Dr Opoku's eriticism was roundly rejecte by
and insulting proposal. C p s of the fifth meeting of the
1’m “Shvllon™ in his report of the outcomes ol ”l% hl!l ' 4
G ‘ 2018 that rejected the idea of restitution as a matye
v held in Leiden in 2018 that rejec s ' te,
BDG held in Leiden in A ~“ vas ill-advised for Prof Shyllon to highlipht
“Interest to the group. was l-advis ' ol .
ot mtuut't iticis : fetail and strongly supggest that he accepted the
Dr Opoku's criticism in detail and I fin Mucona &
’ nin Bronzes to the proposed Benin uscum gy
loan of looted Benin Bronzes
appropriate. For example, he argued that:

“Is it by refusing to take part in the uclivili(‘:s of the
Diulogué Group that the antiquitics will return? The :ngllmr
Opoku, referred to above, has over the years [‘)ul)I!ghcd
many strident articles calling for the return of African
artefacts. Yet no Benin bronze or other looted or stolen
African artefact has over this period returned (o Africa,
Therefore, the reproach to ‘some Africans’ cngaging in a
dialogue with Western museums is misguided. Is half a Joaf
not better than none at all? An “all or nothing” approach to
restitution has proven to be 3 road that leads nowhere. Be

Ibid, atp. 301,
See Kwame Opoku *Benin Dialogue Group Re
Agenda™ Avarlable g - hllp.\'://mmlun;!h
remon esrestitution-of-benin, him - (A
Ibid

See F Shyllon “Benin Dialo
Steps Back™ [2018] (23) A4,
The Leiden State
the Bemin Duatog

moves Restitution OfF Benin Artefacts From Its
;mn.mnl/ncws/‘)}l23‘)/I)cniu-(Ii:lIu;'uv-p'lml[’-
ceessed October § 2021,

£ue Group: Benin Royal Museum.:
CeAntiquity and [y 341,
mentstated that the ye

Ue Grroup™ and thy t
addiessed wingy ndividug| n
Satement frap, the
2021

Three Steps Forward, Siv

i of the Benin Bronzes *is not part of the business of
Iestions ol retum
mseums” Available g
benin dralopye

as bilateral issues and are best
. Illllld':'(lm"; (lp:u[ de/1409¢6-
19 october 2018 I('-‘j-l"”" {Accessed October 6

'\4 9
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that as it may, the dlsSF:mbling on the issue of restitution :
the Leiden Statement is unfortunate. Iy ; restitution in

lease.

They are two sides of the same ¢
unhelpful to abandon restitution in tl
Still, the criticism of the Dialogue Gro
leaves much to be desired. If the Brj
Ethnology Museum, Berlin were todav to declare that they
would rclcasg 100 pieces each of the Benin antiquities in
their possession, is there a museum in Lagos, Abuja or

Benin City that can adcquat’c’ly house them and ensure their
safety and proper handling?--

oin, and it is quite
1e Leiden Statement.
up by Kwame Opoku
tish Museum and the

Prof Shyllon's frustration is palpable in the quoted phrase, and it is casy to
conclude that he had abandoned the restitution of the looted Benin
Bronzes. If one were to take a full measure of his works, a different
conclusion would also be plausible. It is suggested that almost a half
century of strong advocacy for the return of looted Benin Bronzes left him
eager for even 'half a loaf'. It appears evident that Dr Opoku's reproach
had some effect on him and a need to erase any doubt of his stand on
restitution. In the last article, he published in the journal "Art Antiquity and
Law'” Professor Shyllon condemned the abandonment of the restitution
of the Benin Bronzes in the Leiden Statement while noting that restitution
was a prominent feature of the first meeting of the Benin Dialogue Group.
The conclusion of this article is a reiteration of the fundamental moral
obligation that we return what is not ours in our possession. He stated that
"Restitution is the proper solution to the return of iconic cultural objects

> . . i . 24
wrongfully acquired in colonial times and in war.”

————————

.
NQIe : )

See F Ul 1 . - oy (Crrave }!-,nqeq—'d "gﬂd lmpc{i'.!l RU!L’ of Law i
>¢¢ T Shyllon *Benin Bronzes: Something Grave Happeiie oo e //blog.uni-
IS5

274 My source is from hitps

-. §

us ninag ¢ 1" ( -~ . P Py ,'/' 4 .
R - i k_-Ul“)}‘-4‘-“’1.4!-&'.{!:;{. and Ldw - } moned-and-uT LJ';?-!"L.E."&‘.
Koeln de ovoen ) R omething-grave-nappelicuai T
.de gssc-humboldven/benin--bronzes-sometiiins==t o
ta - T
IEW- 1. erietm . ar: ) S {
'S-sustaining-it ( Last accessed October 6 2021)
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To end this reflection, T would like to adopt the deserved tribute paid to
Prof Shyllon by UNESCO. Emesto Ottone R., UNESCO Assistant
Dircctor-General for Culture declared that:

“Professor Folarin Olawale Shyllon’s lifelong commitment
to the protection of cultural property was matched only by
his humility and generosity. His writings will continue to
inspire present and future generations...With his passing,
UNESCO has lost a longtime friend and an outstanding
intellectual and Professor of Law who enthusiastically
supported the ideals of UNESCO, the UNESCO 1970
Convention and the 1995 UNIDROIT Convention.” **

Be that as it may, it seems that the greatest official tribute to Folarin
Olawale Shyllon is the increased and sustained return of looted African
artefacts in Europe and America. The International Journal of Cultural
Property of which he was an editor, allude to this fact in a tribute paid to
him:

“When Folarin passed away, his dream of the return of
African cultural objects seemed to becoming a reality
following President Emmanuel Macron’s 2017 speech in
Ouagadougou on the repatriation of African treasures in
museums outside of Africa™*

It is fitting to end by pointing to the recent but limited success of Prof
Shyllon's scholarship and advocacy. First, Jesus College Cambridge on
October 27 2021 returned a Benin bronze 'Okukor' to a delegation of the
Oba of Benin.®” Second, on the 29™ of October, the University of

4 arla > - co [l ag 1 i

.{\\ ailable at flmps./,Ln.upgsco.org/ncws/mbutc-late-profcssor-folnnn-olzm'ulc-sh\'l1011-\\ ho-

‘t;ug\h’!-m er-50-years-against-illicit> (Last accessed October 6 2021)

N n Me ) -: N ar . , : ; . ‘

s ’:;1‘1«;1 im Folarin Shyllon ( 1940-2021y [2021] (28) International Journal of Cultural

¢ £ V

S‘L‘\. ) "he ani '€ 1 ™ 1 ?

; i nd: l\h\u‘nam '( .unlvmdgc College to be the First in the UK to Return Looted Benin
ronze' ( The Guardian, UK October 15 2021. Available at

“https://www.theguardian conVeducation/202 1 /oct/

return-looted-benin-bronze:» (Accessed October 2

home after 124 years” Available at - .

returns-home-after- 1 24-vears

I5/cambridge-college-to-be-first-uk-
g ) , ~ .
2 2021); Kingdom of Benin *okukor returns

lellh‘://W\vw.kingdunmthcnin com/oba-video/okukor-
“(Accessed November 10 202 )

244



(7 Law Journal Vol. 10
®

Aberdeen returned :

Newspaper reports i}? enin Bronze to the Benj

African art ha at the Smithsonia enin Kingdom*
s removed its Benin B 1 Institute’s N

return to the Kingdom of Benin.*’ ronzes from dis

R(‘Slllulu)n ) 0 M e d rican

Third, th

[ , the Art
atllonal Museaum of
play to facilitate its

after it was stolen

~N
-4

?reo‘;nl-;:}“mf{lgist ¢ University of Aberdeen returms Bibib Bronz¢ 124 years
igeria’. Available at lmps://lilhumgiSt.com/ng/202l lO/29/university-of-abcrdccn-
gﬁg;‘;s'bcnin-bronze- 124-year ir-was-stolen-fi - om-nigeria (Accessed November 10
Sgc Catherine Hickley * Smithsonian Museum of African Art removes Be
display and plans to repatriate them’ Available at <

htr s/ “’Ww.lheanncwspapcr.comQOl 1/1 l/05/smithsonizm-rmlsc
benin-bronzes-from-display-t d-plans-xo—repatriutc-thcm > (Acces

s-after-
nin Bronzes from

uﬂ'iczm~art-rcnn’)vcs-
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